LAW OFFICE OF CLARK M. TREVOR

I-9 Verification & Re-Verification in the Context of Non-immigrant Status
Extensions and “H-1B Portability”

►
Extensions:


Under CIS regulations at 8 C.F.R. 274a.12(b)(20), a nonimmigrant in any of the following classes whose status has expired but who has filed a timely application for an extension of stay is authorized to continue employment with the same employer for a period of 240 days beginning on the date of the expiration of the authorized period of stay, or until denial of the application for extension of stay.

· employee of a foreign government official (A-3),

· treaty trader (E-1) or treaty investor (E-2)

· personal employee of an official or representative of an international organization (G-5)

· temporary worker or trainee (H-1, H-2A, H-2B, or H-3),

· information media representative (I),

· exchange visitor (J-1).

· intra-company transferee (L-1),

· alien having extraordinary ability in the sciences, arts, education, business, or athletics (O-1),

· athlete, artist, or entertainer (P-1, P-2, or P-3)

· alien having a religious occupation (R), and

· a Canadian or Mexican citizen engaging in professional business activities under NAFTA (TN).

Recommended I-9 Action:

After receipt of the Filing Fee Receipt Notice (Form I-797C) confirming the CIS has received a timely filed extension, the employer should annotate Section 2, List C, as follows:  “240 days work authorized.  8 C.F.R §274a.12(b)(20)”.  Attach a copy of Form I-797C.  When the extension is approved, the employer must reverify under Section 3 as follows:  Document Title:  I-94;  Document #:  [listed on I-94 attached to I-797 approval notice]; Expiration date:  [listed on I-797 and attached I-94].

►
Portability:


H-1B “portability”, was created in October 2000 by the American Competitiveness in the 21st Century Act (AC21) Section 105.  Under AC21 Section 105, the beneficiary of a petition to change employers can begin the new employment upon filing of the petition, rather than waiting for the petition to be approved.  The petition must be nonfrivolous, and the beneficiary must be a nonimmigrant admitted to the U.S. (no particular nonimmigrant category is specified, but the individual must have been previously issued an H-1B visa or otherwise provided H-1B status), must not have been employed without authorization before the petition was filed, and must be in an unexpired period of stay when the petition is filed.  Note:  We advise that employment not commence until “filing of the petition” is documented by a CIS issued Fee (Form I-797C).

Recommended I-9 Action
After receipt of the Filing Fee Receipt Notice (Form I-797C) confirming that the new employer H-1B transfer petition has been filed, the new employer should complete the I-9 form as for any new hire and in Section 2, List C, insert “AC21 §105 Portability”.  Attach a copy of the Form I-797C and, if available, a copy of the employee’s I-94 with the previous employer.  When the H-1B petition and extension of status are approved, the employer must re-verify employment eligibility under Section 3 as follows:  Document Title:  I-94; Document #: [listed on I-94 attached to the I-797 approval notice]; Expiration date:  [listed on I-797 and attached I-94].
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