Law Office of Clark M. Trevor

OVERVIEW OF L-1 TEMPORARY WORKER CLASSIFICATION

Definitions:

An L-1 nonimmigrant is an “intra-company transferee” who has been employed abroad continuously for at least 12 months in the past 36 by a qualifying organization or entity and who seeks to enter the United States to work in an executive, managerial or specialized knowledge capacity for the same organization in the United States.
· Types of qualifying organizational relationships: 
· Parent means: 
a public or private firm, corporation or other legal entity which has subsidiaries, either in the U.S. or abroad.  

· Subsidiary means: a public or private firm, corporation or other legal entity of which a parent owns at least 51% or which owns and controls 50% of a 50-50 joint venture and has equal control and veto power over the entity.

· Affiliate means: one of two subsidiaries both of which are owned and controlled by the same parent or individual or one of two legal entities owned and controlled by the same group of individuals each owning and controlling approximately the same share or proportion of each entity. 

· Branch office: 
means an operating division or office of the same organization housed in a different location.

· New Office means:  any qualifying corporate entity performing business in the U.S. for a period of time less than 12 months.  A “new office” L-1 is limited to 1 year with extensions in increments of 2 years to a maximum of 5 or 7 years (see Validity under Limitations below.)

· Executive capacity means:
an assignment with a qualifying entity in which the employee primarily directs the management of the organization or major component or function of the organization; establishes goals and objectives of the organization, component or function; exercises wide latitude in discretionary decision-making and receives only general supervision or direction from higher level executives, the board of directors or stockholders of the corporation.

· Managerial capacity means:
an assignment with a qualifying entity in which the employee primarily manages the organization, or a department, subdivision, or component of the organization; supervises and controls the work of other supervisory, professional, or managerial employees or manages an essential function with the organization or subdivision; has authority to hire and fire or recommend other personnel actions, such as promotions and leave; exercises discretion over day-to-day operations of an activity or function.  A front line supervisor is not employed in a managerial capacity.

· Specialized knowledge capacity means:
special, unique knowledge possessed by the individual employee of the petitioning organization’s product(s), service(s), research, equipment, techniques, management or other interests and its applications in international markets or an advanced level of knowledge or expertise in the organization’s processes or procedures.   Such knowledge can only be gained working for the qualifying organization outside the U.S.

Required Initial Evidence (partial list)
· Proof of qualifying corporate relationship, as appropriate

· Annual Report/SEC Form 10-k list of subsidiaries and affiliates
· Board resolution to set up a branch office in the U.S.

· Articles of incorporation of the U.S. entity

· Stock or share certificates issued by U.S. entity to foreign entity confirming at least 51% ownership

· Sufficient physical premises to house the U.S. entity

· Written lease or sub-lease agreement to office space (required for new office L-1.)  No “virtual office” is permitted under the regulations.

· Foreign and U.S. organizations have been doing business for at least 1 year

· Corporation tax returns

· Business licenses

· Press releases

· Beneficiary has been employed for the foreign qualifying entity for at least 12 months in the past 36:

· Individual tax returns

· Pay stubs for 12 months

· Statement of wages paid to the taxing authority in the foreign country.

· Executive/Managerial capacity

· Line and block organizational charts of both foreign and U.S. entities showing the beneficiary’s job title and the names and job titles of those directly above and below the beneficiary in the organization’s hierarchy.

· Detailed description of executive or managerial duties for position abroad and position with the U.S. qualifying organization.

· Specialized knowledge:

· Description of product, service, equipment, research or technique which is unique to the foreign entity.  

· Patents or other recognition of the product, equipment, etc.

· Product brochures describing the product, equipment, etc.
· Contracts with customers requesting the product, equipment or service.
· Job descriptions:

· Detailed description of the employee’s current job duties with foreign entity and prospective job duties with the U.S. qualifying entity as they relate to executive, managerial or specialized knowledge capacity.

· Other 

· Detailed business plan (required for New Office L-1):
· Bank letter, wire transfer, account statement or other evidence to establish that the qualifying foreign entity has transferred sufficient start-up capital to operate the new office in the U.S. for at least 6 months. 
Visa Limitations
· Validity:  An L-1 visa can be valid for a period of time up to 3 years initially and may be extended to 5 years for an L-1B specialized knowledge employee and to 7 years for L-1A manager/executive.  Under current law, this status cannot be extended.  A “new office” L-1 is limited to 1 year initially. 
· L-1 is employer specific. This means that the L-1 nonimmigrant worker may be employed only for the sponsoring employer.  Multiple employers are not permitted in the L-1 classification.  
· Self-employment is not permitted under L-1:  The foreign national must be paid as an employee. The source of the remuneration can be the U.S. domestic entity or the foreign entity.  The sponsoring employer must withhold all the normal taxes required for any employee and must issue a Form W-2 at the end of the year. 
· L-2 Spouse may work:  A spouse of an L-1 is permitted to request and receive work authorization from the USCIS.  Minor children are permitted to attend public or private school. 
· Foreign travel requires visa to return:  L-1 workers and L-2 dependents who travel outside the U.S. will need to secure visas from an American Consulate abroad in order to be readmitted to the U.S.  The only exception is Canadian citizens who are visa exempt.
Process
· L-1 petition filed with the USCIS regional service center having jurisdiction over the job site of the prospective transferee’s position in the U.S. 
· After approval, beneficiary applies for a visa at the American Consulate in the home country.

Filing fees:


· $320 basic petition fee

· $500 fraud detection and prevention fee

· $1000 premium processing fee, if desired
· Visa application fee depends on the local American Consulate but is typically $100 per applicant.
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