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OVERVIEW OF H-1B TEMPORARY WORKER CLASSIFICATION

· Eligibility Requirements:

Professionals, or those qualified in a "specialty occupation", may obtain H-IB status from the United States Citizenship & Immigration Service ("USCIS") to work for a petitioning United States employer.  There are four major requirements.

1. Specialty Occupation

A petitioning employer must offer a position in a profession or "specialty occupation." A position is acceptable if a bachelor's degree (or foreign degree equivalent) is the normal minimum entry-level requirement for the occupation or industry or the job duties for the particular employer are so complex that a degreed worker is necessary.  Examples of specialty occupations include: accountants, architects, chemists, computer analysts, engineers, graphic designers, teachers and senior managerial personnel.  Positions involving sales, unless from a managerial or technical perspective, are generally not considered a specialty occupation.

2. Professional Credentials

The H-IB applicant must be qualified for the position.  This can be demonstrated by possession of a baccalaureate or higher degree from a United States college or university or an equivalent foreign degree, state licensure, or a combination of education, training, and experience found by an expert to be equivalent to the US degree in the appropriate field.  A license, standing alone (e.g., Licensed Vocational Nurse), does not qualify as a professional credential for purposes of H-1B eligibility.

3. Labor Condition Application (“LCA")

The employer must file the LCA with the U.S. Department of Labor, post the LCA at the job site, and receive approval of the LCA verifying that all of the following conditions have been met:

a. The prospective H-IB worker will be paid the higher of the actual company wage or the "prevailing" wage for the occupation in the geographic area and be given benefits on same basis as U.S. workers similarly employed;

b. The working conditions of similarly employed U.S. workers have not been adversely affected by hiring H-1B workers;

c. There is no strike or lockout at the place of employment; and,

d. The notice of the LCA has been provided to the union or through internal posting if there is no union.

4. H-1B Visa Number

There is a numerical limitation (e.g., a quota cap) of 65,000 H-1B numbers per Fiscal Year (i.e., October 1 through September 30) of which 6,800 are set aside for free trade partners, Chile and Singapore.  Numbers are allocated to cases where the prospective worker is not already in H-1B status (i.e., new H-1B workers.)  Those changing H-1B employers, extending H-1B status, or working for universities and certain research institutions are exempt from the H-1B quota cap.  In addition, another 20,000 H-1B numbers are exempt from the quota and are reserved for those with Master's or higher degree from a U.S. university or college.

►Other exemptions from the Cap:

1. Petitioner is an institution of higher education as defined by the Higher Education Act

2. Petitioner is a nonprofit organization or entity related to or affiliated with an institution of higher education.

3. Petitioner is a nonprofit research organization or governmental research organization.

4. Extensions with same or different employer.

· Procedures

The employer submits a petition to the USCIS on Form I-129 along with an approved LCA, a support letter describing the job duties of the specialty occupation, evidence of the foreign national's qualifications and evidence of legal status if in the U.S. (e.g., F-1 student with D/S.)  The petition is submitted to the USCIS regional processing center having jurisdiction over the place of employment.  Unless exempt (see below), the employer must submit the following filing fees: $1500 training fee (reduced to $750 for employers with 25 or fewer full time equivalent employees) and a $500 Anti Fraud Detection and Prevention fee.  These fees MUST be paid by the employer and the employer may not seek reimbursement from the H-1B worker.  

►Exemptions from the additional filing fees:

1. Institutions of higher education as defined by the Higher Education Act

2. Nonprofit organization or entity related to or affiliated with an institution of higher education.

3. Nonprofit research organization or governmental research organization.

4. Second or subsequent extension by same employer.

5. Amended petition not containing a request for an extension of stay.

6. Petition to correct CIS error

7. Petitioner is primary or secondary educational institution.

8. Petitioner is a nonprofit entity engaged in an established curriculum-related clinical training of students at such an institution.

 There is also a standard petition processing fee, currently $320.  Finally, if so desired, a fee of $1000 can be submitted to request "premium processing" which results in adjudication of the petition in 14 days as opposed to regular processing times which vary from region to region but typically run 12 weeks or longer.  The beneficiary may pay the required petition processing and the premium processing fees.

Once the new petition and the underlying change of status have been approved, the H-1B worker can commence employment with the sponsoring employer on or after October 1st which is the beginning of the new fiscal year.  Those in valid H-1B status with one employer may start working (i.e., "port") with a new employer upon the filing of the new employer's petition.

· Limitations

a. Validity:  The H-1B petition is valid up to three years initially and may be extended to six years.  In limited circumstances, workers processing for permanent residence may obtain extensions beyond six years, in 1 to 3 year increments or indefinite periods, depending on certain circumstances. If the H-1B worker is not eligible for an extension beyond the 6th year, then s/he must leave the U.S. or change to another immigration status, if eligible. If an H-1B worker leaves the U.S. for over a year, then this restarts the clock on the 6-year-limit.

b. H-1B is employer specific. This means that the H-1B worker may be employed only for the sponsoring employer.  However, it is permissible to have more than one H-1B employer provided each has secured an approved H-1B petition for the beneficiary in compliance with the rules and procedures discussed above. 
c. Self-employment is not permitted under H-1B.  The foreign national must be paid as an employee and the sponsoring employer must withhold all taxes required for any employee and must issue a Form W-2 at the end of the year.   
d. Unique qualifications mostly irrelevant:  The uniqueness of a prospective H-1B worker, such as her ability in a foreign language, is largely irrelevant to establishing eligibility for an H-1B.    
e. U.S. worker labor shortage:  Unlike the green card process (see below), the availability of U.S. workers to fill a position is not an eligibility criterion. Thus, a labor market test is not required for H-1B sponsorship.

f. Spouse and minor children cannot work:  A spouse and minor children may be granted a derivative H-4 status allowing them to remain in the U.S. as long as the H-1B worker is maintaining status.  However, H-4 derivative is not permitted to work but can attend school, volunteer or be involved in non-paying activities.
g. Foreign travel requires visa to return:  H-IB workers and H-4 dependents who travel outside the U.S. will need to secure an H-IB/H-4 visa from an American Consulate abroad in order to be readmitted to the U.S.  The only exception is Canadian citizens who are visa exempt.
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