Law Office of Clark M. Trevor

FAQs

Adjustment of Status (“AOS”) – June 2007
1. What is “adjustment of status”?

This is the term for the process of filing an application for lawful permanent residence (I.e., the green card) with the United States Citizenship & Immigration Service (“USCIS.”)  
2. What are the basic requirements for AOS based on employer sponsorship?

There are several requirements:

· An Application for Permanent Employment Certification (commonly referred to as Labor Certification or “LC”) must have been filed by your employer on your behalf and certified (I.e., approved) by the U.S. Department of Labor (DOL”) before you can file AOS.   
· Your employer must file a Petition for Alien Worker (Form I-140) with the USCIS.  The I-140 can be filed concurrently with your AOS application (Form I-485) provided there is no backlog in the visa quota for your case.  

· Your “priority date” (I.e., date the LC was submitted to DOL) must be “current” on the latest Department of State Visa Bulletin listing cut off dates for family and employment based categories. 
· You must have entered the country legally, have not violated the terms of your admission, be maintaining lawful status (E.g., H-1B) at the time the AOS is submitted and not have engaged in unlawful employment for more than 180 days after your last admission. 
3. What is the effect of the July 2007 Visa Bulletin showing “C” (I.e., current) under the visa quotas for all Employment Based (EB) Categories?

This means that if you have an approved LC by an employer and are otherwise eligible for AOS, you can file your application on or after July 1, 2007, regardless of your country of birth or whether you are classified under EB-1, 2 or 3.
4. What if my employer has an approved LC but has not yet filed Form I-140 on my behalf?

Your employer must file an I-140 concurrently with your AOS application.  By fling the I-140,  the employer is confirming its intent to employ you (or continue to employ you) in the same position as the one certified under the LC process and that you will be paid at least the prevailing wage listed on the approved LC on or before your AOS is approved. In addition, the employer must furnish evidence demonstrating that it had the ability to pay you the prevailing wage both at the time the LC was filed and continuing to the present time.  

5. What if my employer has filed an I-140 but it is not yet approved – can I still file AOS after July 1st?

Yes, provided you are otherwise eligible. 

6. Is there any benefit to requesting “premium processing” of the pending I-140 on my behalf?


Yes.  If the I-140 is approved, your employer can petition to extend your H-1B for 3 years after you have reached the maximum 6 year limit on H-1B status.  Also, an approval of the I-140 “locks-in” your priority date which is an advantage to you should further quota backlogs develop.  On the other hand, an early approval of I-140 may not necessarily result in faster approval of your AOS due to other factors which can delay a decision, such as criminal and name background checks.  

7. Can a pending I-140 be converted to premium processing?

Yes.

8. Can I pay for premium processing or must my employer pay?

You can pay the $1000 fee.

9. Can my spouse file AOS with me?
Yes, provided she is otherwise eligible for AOS. See Answer #2.

10. What if I have a fiancée, can s/he file AOS with me?

No, you must be legally married.  

11. What if I file for AOS and then marry, can my spouse file AOS or get a green card through Consular Processing?


If you marry before your AOS is approved, then your spouse will qualify for the green card either through AOS or Consular Processing as your derivative spouse. If you marry after your AOS is approved, then you would have to file a separate spousal petition (Form I-130) under Family Preference 2A (I.e., spouse of a lawful permanent resident). The current F2A quota backlog for a visa number is over 5 years.
12. What happens if the quota cut off dates retrogress (I.e., go backwards) after I have filed AOS?
Your AOS will continue to be processed but cannot be approved until your priority date is current on the latest Visa Bulletin.

13.  Will the quota cut off dates retrogress in the future?

The July Visa Bulletin warns that this is a definite possibility. See http://travel.state.gov/visa/frvi/bulletin/bulletin_3258.html under “Employment-Based Visa Availability in the Coming Months.”

14. Can I travel after my AOS is filed?

Yes.  You can travel and return to the US in one of two ways.  

a.
H-1B or L-1 visa:  You must have a valid, multiple entry, unexpired H-1B or L-1 passport visa stamp and you must wait to receive the AOS filing fee receipt notices from the USCIS.

b.
Advance Parole (AP): You apply for and receive an AP document prior to travel.  The AP application is filed together with the AOS Application and is normally approved in approximately 60-90 days.  For Canadian nationals, who are visa exempt, travel after filing AOS is permissible with the Form I-797 for your H-1B or L-1 and a valid, unexpired Canadian passport.  

CAVEAT:
 International travel at any time is always a risk.  It is critical that you consult with the Law Office prior to any planned travel whether before or after AOS is filed to ensure that you have proper documentation and that there are no special circumstances in your case which may impact your eligibility to return to the country.
15.  What are the advantages of AOS?
· You can apply for open market employment authorization (EAD card)

· You can apply for Advance Parole to travel which avoids having to apply for a new H-1B or L-1 visa at the American Consulate abroad.
· Your spouse and minor, unmarried children can apply with you or can “follow to join” you at a later date.

· You can change jobs (either with your sponsoring employer or a new employer) after your AOS has been pending for 180 or more days AND provided that the new position is in the same or similar occupational field. 

· You are not required to present police clearance letters from your home country or elsewhere (your fingerprints take care of this.)
16. Will I be fingerprinted as part of the AOS process? 
Yes. You will receive a notice scheduling you to appear at a USCIS Applicant Support Center nearest your residence. This date is normally about 30-60 days after the AOS is filed. 

17.  Will I be interviewed by the USCIS on the AOS application?

The vast majority of Employment Based AOS applicants are not interviewed. However, the USCIS randomly selects applications for interview and will sometimes refer an application to the local USCIS for an interview if there is a factual issue needing an officer 
18. Can I do anything to speed up the background checks?
No.  This process is entirely out of your and our control.  The various security agencies involved, including the FBI, are also out of the control of the USCIS.  The USCIS can request FBI to expedite fingerprint checks but they rarely do so. Plus, name checks are conducted by other agencies and can cause lengthy delays particularly for natives of countries subject to Special Registration – typically, natives of the Middle East, Sudan, Indonesia, Cuba and North Korea

19. How long does it take for AOS to be approved?

Assuming no delay in the background checks, the normal processing time for employment based I-485s is approximately 10 months at the present time.  However, this time is likely to grow after July when USCIS will no doubt receive a huge influx of new AOS applications.
20. What documents do I need to apply for AOS?

· Copy of birth certificate, marriage certificate (if any) and all divorce certificates, if any, issued by the civil authorities in your home country and in your native language with a certified English translation for you, your spouse and all minor dependent children who will apply for AOS with you.

· For a complete list, see attached AOS Questionnaire or contact the Law Office of Clark M. Trevor.

21. What are the filing fees for AOS? 

All USCIS filing fees are increasing on July 30, 2007.  Below are the current fees for basic employment-based AOS applications and the new fee after July 30.

Form



Current


After 07/30/07

Form I-485


$395



$1010
Minor child (under 14)

$295



$600
Form I-765 (EAD card)

$180



$340

Form I-131 (AP Travel)

$170



$305

I-140 



$195



$475
22.  Are there other fees or costs?
Yes. Photographs, medical exam, document translations, express mail deliveries, miscellaneous communication costs. 
23. What do I need to do now?

If you are currently a client of the Law Office of Clark M. Trevor please complete the attached AOS questionnaire and return to our office along with the required photographs, medical exam and copies of the documents listed.
​​​​​​​​​​​____________________________________________________________________
Disclaimer: This FAQ is presented as a courtesy to existing and prospective clients of the Law Offices of Clark M. Trevor (“Law Office”) and is intended to provide answers to commonly asked questions about the AOS process.  Although the information provided is accurate as of this date, the Law Office does not assume any liability for reliance by you on the information provided.  Providing the FAQ does not constitute legal advice for your particular situation nor does it create an attorney client relationship with the Law Office.  Should you wish to discuss your case, contact the Law Office for a consultation. 
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