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The U.S. Department of Labor ("DOL"), Office of Foreign Labor Certification, has just published its "Selected Statistics, FY 2008" for the Permanent Labor Certification Program.   DOL announced that, as of September 30, 2008, it is currently working on final review of PERM Labor Certification ("LC") applications filed in March 2008 and is reviewing audited applications with a filing date of July 2007.  The processing date for "standard appeals" on denied applications is December 2006, according to DOL.
 

Since the inception of the PERM program in March 2005, the processing time for final review (I.e., certification or issuance of an audit letter) has steadily grown from 45-60 days during the first couple of years of the program, to 90-120 days earlier this year, to the current time of 180-210 days.  In view of the volume of cases submitted and DOL's renewed focus on in-depth review of all applications, the backlog may grow longer in the coming months.  
 

What does this mean for employers and their employees?   
 

If an employer filed an LC application on behalf of an employee in July 2008, for example, it is likely to be another 4 months before DOL reaches its final review, assuming no further retrogression in the processing time.   Plus, if an audit letter is issued, it could take another 12 months after the response to the audit is received for DOL to issue a final decision.   As a result, employers will need to continue to extend the employee's non-immigrant work status in order to keep them work authorized until there is a final decision on the LC application.   Note that for employees who are reaching the end of the permissible 6th year of H-1B eligibility and for whom the employer has filed an LC application prior to the end of the employee's 5th year, the law permits extensions of H-1B status in increments of 12 months during the time the application remains pending with DOL.  There is no limit to the number of 1 year extensions permitted.    
 

How does this DOL backlog affect the immigrant visa priority date?

The DOL processing backlog has no impact on the priority date under the immigrant visa quota system. The priority date remains the date the LC application was received by DOL and will remain the same throughout the time it takes DOL  to reach a final decision. The silver lining in this otherwise discouraging news is that for those employees whose countries of birth have a quota backlog in the Employment Based immigrant visa classifications (E.g., Indian and Chinese EB-2 or Worldwide EB-3), the priority date will be closer to being current the longer the LC application remains pending.  For those employees whose countries do not currently have a quota backlog (E.g., Worldwide EB-2), this news is painful because it means that your application for the green card will likely be further delayed.
 

We will continue to monitor the situation and to provide updates as they become available.  Should you have any questions, feel free to contact the Law Office.
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